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RECENT CASES 

Action — Causes of Action — Payment by Installments. — Puckett 
v. National Annuity Ass'n, 114 S. W. 1039 (Mo.).— Held, that a 
single default in the payment of an installment due under a contract 
calling for periodic payments does not constitute a repudiation of the 
contract so as to empower the creditor to sue for payments falling due in 
the future. 

It is well settled that an action is maintainable to recover an install- 
ment due on a note payable by installments, some of which are not due. 
Easier v. Nichols, 8 Ind. 260; Tucker v. Randall, 2 Mass. 283. And such 
failure to pay an installment, although a breech of the contract, is ground 
for recovery only on those unpaid installments due or past due at the 
time suit is brought. Thomas v. Richards, 124 Ga. 942. It has been held, 
however, that if a person is bound by a bond with a penalty conditioned 
to be discharged by the payment of several sums at different times, a suit 
will lie immediately after the time fixed for the payment of any one 
installment has elapsed, although the other sums may not be due. Cocke 
v. Stewart, 2 Overt. (Tenn.) 231. 

Contracts— Failure to Perform— Effect.— McCormick v. Tappen- 
dorf, 99 Pac 2 (Wash.)— Held, that where a party to a contract indicates 
that he cannot or will not perfom, the other party will not be bound by the 
contract. Mount, J., dissenting. 

The general rule is that where one of the parties to a contract declares 
that he will not perform his part, or so acts as to make it impossible for 
him to do so, he thereby releases the other from the contract and its 
obligations. Wolf v. Marsh, 54 Cal. 228; Miller v. Ward, 2 Conn. 494. 
It has also been held that one who has violated his obligations under a 
contract is in no position either to compel the other party to fulfill his 
duties, or to complain because the latter is unwilling to do so. Shaeffer 
v. Blair, 149 U. S. 248; Pittsburgh Bessemere Steel Rail Co. v. Hinckley, 
17 Fed. 584. But a mere declaration made by one bound to perform a 
future act, before the time for doing it, that he will not do it, is of itself 
no breach of contract. McPherson v. Walker, 40 111. 371. However, if 
this declaration is not withdrawn when the time arrives for the act to' be 
done, it is a sufficient excuse for the default of the other party. Carstens 
v. McDonald, 38 Neb. 858. 

Contract— Partial Performance— Right of Recovery.— Moore et al. 
v. Board of Regents, ii S S. W. 6 (Mo.).— Held, that a contractor who 
only partially performs his contract is entitled to recover a reasonable 
value of work done, and materials furnished not exceeding the contract 
price, and deducting any damages suffered by the owner. 

It is generally held that the contractor may recover for partial 
performance where complete performance is prevented by the act of God 
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or the public enemy. ButterHeld v. Byron, 153 Mass. 517; Hollis v. Chap- 
man, 36 Tex. 1 ; Parker v. Macomber, 17 R. I. 674. In cases where the 
contractor willfully abandons his contract the general rule is that he 
cannot recover for partial performance. Serber v. McLaughlin, 97 111. 
App. 105; Hartman v. Meighan, 171 Pa. St. 46. But there is conflict on 
this point, other courts deciding that the contractor may recover for 
work done and materials furnished, less any damage resulting to the 
owner. Wolf v. Gerr, 43 la. 339; Barnwell v. Kempton, 22 Kan. 314. If 
the owner prevents the contractor from completing the contract, recovery 
may be had upon a quantum meruit. Adams v. Burbank, 103 Cal. 646; 
Guerdon v. Corbett, 87 111. 272; Jones v. Call, 93 N. C. 170. But in all 
the above cases the following two rules govern, namely, that the con- 
tractor must have a legal excuse for non-performance of the contract; 
Phelps v. Hubbard, 59 111. 79; Fairfax Co. v. Chambers, 75 Md. 604; and 
that the partial performance must be of some benefit to, the adverse party. 
Boughton v. Smith, 142 N. Y. 674; Genni v. Hahn, 82 Wis. 90. 

Descent and Distribution — Advancements — Helpless Adult Chil- 
dren.— Crain v. M alone, 113 S. W. 67 (Ky.).— The Ky. St. 1903, Sect. 
1407, requires property given a descendant to be charged against him on the 
distribution of the undivised estate. In an action brought under this 
statute, held, that the statute does not authorize a charge against an 
insane adult child for the value of his support since majority by his 
parents. 

The prevailing doctrine is that relations are liable for the support of 
helpless adult children. Watt v. Smith, 89 Cal. 602; Pa. State Lunatic 
Hospital v. Franklin, 30 Pa. St. 522. However, in Iowa the word 
"relations", in the code, making relations of an insane person liable for 
his support in a hospital, means those only bound by law to support a 
patient, and the father is not liable for the support of an adult child. 
Monroe Co. v. Teller, 51 la. 670. In many of the older cases, it was held 
that a father is not liable for the support of a helpless adult child, in the 
absence of a statute to the contrary. Bennet v. Canterbury, 23 Conn. 356. 
The father of an indigent adult insane child is not liable for his support 
while in an asylum. Sussex Co. v. Jacobs, 6 Houst. 330. 

Divorce — Defences — Recrimination — Mattison v. Mattison, 113 N. 
Y. Supp. 1024.— Held, that abandonment by a husband of his wife will 
not prevent him from obtaining a divorce for her subsequent adultery. 

The general rule of law is that divorce is a remedy for the innocent 
as against the guilty, and will not be granted where both parties are at 
a fault. Rose v. Rose, 51 Hun. (N. Y.) 154. The equitable maxim, "He 
who comes into equity must come with clean hands," has been applied in 
dealing with this doctrine. Hoff v. Hoff, 48 Mich. 281. By the weight 
of authority any misconduct on the part of the complainant which con- 
stitutes ground for divorce, bars his suit, without reference to the offence 
of which he complains. Watts v. Watts, 160 Mass. 464; Deisler v. Deis- 



